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Civil unions and the litigation strategy that could be used to conquer marriage.  Is your 
state legislature taking the bait?  Consider the following:  
  
 
Legal Theory 
 
Citing Lawrence v. Texas1, the ACLU has argued and several state and federal courts have held 
that a law justified by moral disapproval alone cannot withstand constitutional scrutiny.2   
 
A recent California Superior Court decision further demonstrates how civil unions undermine the 
state’s interest in preserving marriage:  “[T]hat California has granted marriage-like rights to 
same-sex couples points to the conclusion that there is no rational state interest in denying them 
the rites of marriage as well.”3  
  
Litigation Scenario: 
  
1.  State X passes a state constitutional marriage amendment which is upheld by state courts. 
The amendment does not prohibit civil unions. 
  
2.  The legislature in State X then passes a civil unions law which grants all the rights of marriage 
to same sex couples.  (This gives the ACLU grounds in federal litigation) 
  
3. The ACLU files a federal lawsuit alleging that the state constitutional marriage amendment 
violates the U.S. Constitution. The ACLU argues that the only distinction between civil unions and 
marriage under state law is in name only. Therefore, the failure to grant same sex marriage must 
be based on mere moral disapproval which is unconstitutional per Lawrence v. Texas.  By 
allowing civil unions the state legislature has effectively undermined its legal interest in preserving 
marriage as a unique institution.  

                                                 
1 539 U.S. 558 (2003) (http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=02-102) 
2  See e.g., headlines in ADF Alliance Alert, March 15, 2005 
(http://www.alliancealert.org/index.php?ID=398); Community Defense Reporter, Vol. 2005, No. 1 
(abstract for the Extreme Associates decision) (http://www.communitydefense.org/cdcdocs/CDR/CDR--
200501.htm)  
3 In re Marriage Cases, Judicial Council Coordination Proceeding No. 4365 at 9 (Super. Ct., San Francisco 
County, March 14, 2005) (Tentative Decision)(http://www.alliancealert.org/2005/20050314.pdf).   
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