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NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

STATE OF CAUTORNA, and DOES I-SD

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

T e PUANDE  indiidual
tesbotan, su bekalf of fremeelve Ardail sthirc s;m}larlgsimra:\, Doks g

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to fils a written response at this court and have a
copy served on the plaintiff. A letter or phone call will not protact you. Your written response must be In proper legat form if you want the
court to hear your case, There may be a court form that you can use for your responss, You can find these court forms and more
Information at the Californis Courts Online Self-Help Center (www.courtlnfo.ca.govlse!ﬂ\elp). your county taw library, or the courthouse
nearest you. 1f you cannot pay the filing fee, ask the court clark for a fee walver form. ¥ you do not file your response on time, you may
lose the case by default, and your wages, money, and property may be taken without further waming from the court.

Thers ars other legal requirements. You may want to call 2n sttomey right away. if you do not know &n attorney, you may want to call an
attorney referral service. if you cannot atford an attorney, you may be etigible for free legal services from a nonprofit lagal services
program, You can locate these nonprofit groups at the California Legal Services Web site (www.lawhelpu!ifomla.org). the California
Courts Online Self-Help Center (www.couﬂln!o.ca.gov!selfhelp), or by contacting your local court or county bar assoclation.

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta cltacién y papeles legales para presentar una respuesta por escrifo
en esta corte y hacer que se entregue una copia al demandante. Una carta o una liamada relefénica no lo protegen. Su respuesta por
escrito tiene que estar en formato legal correcto sl deses que procesen su caso en la corte. Es posible que hayaun formulario que usted
pueds usar pars su respuesta. Puede encontrar estos formularios de la corte y més informacién en el Centro de Ayuda de las Cortes de
California {ww.courﬂnfo.ca.govlselmelp/espanom. en la biblioteca de feyes de su condado o en Ia corte que le quede mis cerca, Slno
pueds pagar Ia cuota de presentaclién, pida al secretario de la corte que le dé un formulario de exenclén de pago de cuotas. Si no presenta
su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le podré quitar su sueldo, dinero y blenes sin mis advertencila.

Hay otros requisitos legales. Es recomendable que llame a un abogado Inmediatamente. Sinoconoce s un abogado, puede llamar & un
servicio de remisién a abogados. Sino puede pagar a un abogado, €3 posible que cumpla con los requisitos pars obtener seorvicios
legsles gratuitos de un programa de serviclos legates sin fines de fucro. Puede encontrar estos grupos sin fines da Jucro en el sitio web de
California Legal Services, (m.!awhefpcalifomia,org). en el Centro de Ayuda de las Cortes de California,
(www.courtinfo.cl.gov/selfherplespanor/) o poniéndoss en contacto con 1 corte o el coleglo de abogados locales.

henameand_addressonheooums:‘ EM'\FO \f‘%\?&\lwﬂwwr cASENBGG.- 08'};8 - 08

El nombre y direccidn de la corte es): "

(Elnombroy dreccion do s cortae5): Fﬂost 1 atins 19
40 McAlisker S Sangisto, (A 94102

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:
(E! nombre, Ia direccién y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):

WAULEEN MCLHY (03223
’f\vsuwa-r,eg pelz*\ ST 1407 SAN PRANCASCO, A4l03 _
pate: NOV 1 4 2008

P Clark, b il G M .0, Deputy
(Fecha) F GD“%séc'rerg&o).aLl'.- CWIVIVE T T Nvveewdadjunto)
(For proof of service of this summons, use Proof of Service of summons (form POS-010;. )
(Para prueba de entrega de esla citatidn use el formulario Proof of Service of Summons, (POS-010)).

d ~- 2 NOTICE TO THE PERSON SERVED: You are served
- |. 1. [ as anindividual defendant.
2. [] asthe person sued under the fictitious name of (specify):

3. 1 on behalf of (specify):

{ under: ] CCP 416.10 (corporation) [ CCP 416.60 (minor)
N /5L [ CCP 416.20 {defunct corporation) C_] CCP 416.70 (conservatee)
SoRL s . (] CCP 41640 (association or partnership) (] CCP 416.90 (authorized person)
NI
S rse il [ other (speify):
r 4. [] by personat defivery on (date): page tof 1
Foem Adopied for Mandatory Use Cote of CvE Procedure §4 412.20, 485

SO0 Rev. Jmﬂ% SUMMONS Arecant ¥ ) [rere USCoForme o)
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(s CM-010

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name,

 WAULEEN Q. CwY
& MARXET STREET,

i infesn

ATTORNEY FOR (Name):

CA 94103
§102anmdez, &

State Bar, number, and addrets):

163228
e, 1407}

FAX NO:

FOR COURT USE OMLY

~
.Se,per:o; Comt o
eunty ol Gan
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STREET ADORESS: 4.00
MAILING ADDRESS:

BRANCH NAME:

SUPERIOR COURT OF CALIFORNIA, COUNTY oFGAN FRANC\SCD
McAllicte

CITY AND ZIP CODE: ghN FFANO\C LO

[]

A
94102~

B0

CASE NAME:

EMEGuENS, HEPANDEZ SHOPTE Rard D0ES VETAEQ A

jw"- CASE COVER SHEET Complex Case Designation CASE MUMBER:
:J:I::r;‘i::d m&:t [:l Counter [ Joinder CG h—. 0 g - g bl DO
demanded demanded Is Filed with first appearance by defendant JIDBE: 4919
exceeds $25.000)  $25.000 or less) (Cal. Rules of Court, rule 3.402) DEPT:

Htems 1-6 below must be completed (see instructions on page 2}.
"~ Check one box below for the case type that best describes this case:

Auto Tort
Auto (22)
Uninsured motorist (46)

Other PUPD/WD (Personal Injury/Property
Damage/Wrongful Death) Tort

Asbeslos (04)
Product liability {24}
Medical malpractice (45}
] other PYPOWD (23)
Non-PUPD/WD (Other) Tort
Business tortlunfair business practica (0T)
Civil rights (08)
Defamation (13)
Fraud (16)
Inteflectual property (19)
[ Professional negiigence (25)
Other non-PUPDMWD tort {35)

Employment
l i Wrongful termination {36)

L___] Other employment (15)

]
]
]
]
]

Contract
Breach of contract/warranty (06}
Rula 3.740 coflections (09)
l:l Other collections (09)
D insurancs coverage {18)
1 other contract (30)
Real Property

Eminent domain/inverse
condemnation {14)

] wronghi eviction (33)
[ Other real property (26)
Unlawful Detainer
Commerdal (31)
[ Residental (32)
(3 ongs 38
Judicial Review
Asset forfeiture {05)

Petition re: arbitration award (11) D Other petition nat Specified sbove) 43)

1 writ of mandate {02)
1 other judicial review (39)

Provisionally Complex Chvll Litigation
(Cal. Rules of Court, rules 3.400-3.403)

[ AntirusuTrade regutation (03)

{] construction defect (10)

‘:l Mass tort {40)

[T securities litigation (28)
Environmental/Toxic tort (30)

Insurance coverage claims arising from the
above listed provisionally complex case
types (41)

Enforcement of Judgment
D Enforcement of judgment (20)
Miscellangdus Civil Complaint
l:l co27)

Other complaint (not specified above) (42)
Miscellansous Civil Petition

Partnership and corporate govemanca (21}

2. Thiscase L_lIs L{lisnot complexunderrule 3.400 of the Califomia Rules of Court. If the case is complex, mark the

factors requiring exceptional judicial management:

a. I:] Large number of separately represented parties d. |:| Large number of witnesses

b. D Extensive motion practice raising difficult or novel e. I:] Coordination with related actions pending in one or more courts

issues that will be time-consuming to regolve in other counties, states, or countries, or ina federal court

c. l:] Substantial amount of documentary eyfdence fg Substantial postjudgment judicial supervision
3. Remedies sought (check all fat apply): a. monetary b. nonmonetary; declaratory or injunctive relief ¢C. D punitive
4. Number of causes of actioff (specify):
5. This case s isnot  a class action suit.
6. H there are any known related cases, file and serve a notice of related case. (Yo form CM-015.)
Date: “, 4 l 2&35

WAUKEEN VALY 4
(TYPE OR PRINT NAME) \GHNA/URE OF GARTY OR ATTORNEY FOR PARTY)

NOTICE
« Plaintiff must fle this cover sheet with the first paper fited in the action or proceeding (except small claims cases
under the Probate Code, Family Code, or Welfare and Institutions
in sanctions.
o File this cover sheet in addition to any cover sheet required by local court rule.
« If this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceeding.

* Unless this s a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes only..” vord

CIVIL CASE COVER SHEET

or cases filed
Code). (Cal. Rules of Court, rule 3.220.) Failure 1o file may result

Form Adopted for Mandatory Use Cal, Rutes of Court, rules 2.0, 3.220, 3 400-3.403, 3.740;
Juckaiad Councll of Cavforne Cal. of Jutcial Admanstration, sid. 3.10
CM-010 {Rav. Juty 1, 2007)

www COEND.C8

Amancan LagaiNet, inc,
wiww Fomns Workflow. com
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Waukeen McCoy (SBN: 168228) OH/ G/Ml

LAW OFFICES OF WAUKEEN Q. McCOY
703 Market Street, Suite 1407

San Francisco, California 94103
Telephone (415) 675-7705 WIOFC% ofCauromia
Facsimile (415) 675-2530 Nov14z gty of San Francisco
Attorney for Plaintiffs NOY 14 205 Xy,
N FA ]n ¥ig
IN THE SUPERIOR couﬁ"fo es&*ﬂgg m ?ORN&{EVTGQ\'FEREI\
Deputy Clerk

IN AND FOR THE COUNTY OF SAN FRANCISCO APR 1 ¢ 2009 - g,

TOMMY BURNS and JESSE HERNANDEZ, | Case I\&Gc

individually and as a same-sex couple, - i[ %0 8
ANDREA SHORTER, an individual lesbian, UNLIMITED JUR[SD CTIO

on behalf of themselves and all others

similarly situated, and DOES 1-50, COMPLAINT FOR DECLARATORY
RELIEF FOR GAYS AND LESBIANS
Plaintiffs, RIGHTS TO MARRIAGE,
ELIMINATING PROPOSITION 8 IN

vS. CALIFORNIA

JURY TRIAL DEMANDED
STATE OF CALIFORNIA, and DOES 1-50,

Defendants.

COMPLAINT 1
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. Individual and representative Plaintiffs TOMMY BURNS and JESSE HERNANDEZ, a

. Plaintiffs TOMMY BURNS and JESSE HERNANDEZ are a same-sex couple who have

. ANDREA SHORTER, an individual lesbian whose right to obtain a marriage license was

. Plaintiffs are informed and believe that the STATE OF CALIFORNIA is a government

. Plaintiffs DOES 1-50 are African American and Latino couples and/or persons who seek

COMPLAINT 2

€ 0

INTRODUCTION

same-sex couple whose 'man'iage license issued in February of 2004 is no longer valid,
ANDREA SHORTER, an individual lesbian, and Plaintiff DOES 1-50 (collectively
hereinafter “Plaintiffs”), on behalf of themselves and all others similarly situated,
complain of defendants STATE OF CALIFORNIA, and Defendant DOES 1-50
(hereinafter “Defendants™), as follows:

THE PARTIES

been together since 1996 and domestic partners since 2003. BURNS and HERNANDEZ,
were married on February 18, 2004. BURNS is a school teacher who has been working
for the San Francisco Unified School District since 1994. HERNANDEZ is a

Management Services Technician with the California Public Utilities Commission who

has worked for the State of California since 1984.

repealed by Proposition 8. SHORTER is currently the Director for “And Marriage For
All, Co-Chair of the Bayard Rustin LGBT Coalition, President of the Commission on the
Status of Women and Former Trustee, of the San Francisco Community College district.
SHORTER is an African American Lesbian who has resided in San Francisco for nearly
18 years. SHORTER is currently single but seeks to enjoy the full and equal benefits of

marriage afforded under California law to other tax paying citizens when she is ready to

marry.

entity, charged with protecting its citizens from discrimination in all forms.

to enjoy the full and equal benefits of marriage afforded under California law. Plaintiffs

will amend this complaint to substitute their true names as their identities become known.
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. Plaintiffs BURNS and HERNANDEZ arc a same-sex couple who have been denied the

. Plaintiffs allege that Defendant State of California is a state organized and existing under

. Defendants the State of California and Defendant DOES 1-50 seek to prevent the

. In 1977, the California Legislature amended Family Code 300 to provide that “Marriage

COMPLAINT 3

G 0

Plaintiffs will also amend this complaint to substitute true names of identities of DOES 1-

50, when they become known.

GENERAL ALLEGATIONS

opportunity to obtain a marriage licenses from the state. Plaintiff SHORTER is an
individual lesbian who seeks to enjoy the full and equal benefits of marriage afforded

under California law.

the Constitution of the State of California and the Constitution of the United States of

America,

issuance of marriage licenses to same-sex couples and to individuals who seek to enjoy
the full and equal benefits of marriage.
FACTUAL ALLEGATIONS

is a personal relation arising out of a civil contract between a man and a woman.” Prior
to that amendment, the Family Code did not specify that marriage must be between a man
and a woman. The law said only that licenses could go to two persons. There was no
mention that a person’s sex and/or gender should be specifically designated in marriage
licenses. Family Code section 301 further provided that “an unmarried male” and an
“unmarried female™ are “capable of consenting to and consummating marriage.”

Finally, Family Code section 308.5, which was added to the Code by voter initiative and
became effective on March 8, 2000, provided that “[o]nly marriage between 2 man and a
woman is valid or recognized in Califomia.” These Family Code provisions had been in
full force and effect in California. Accordingly, until recently, the Family Code had
prevented an entire class of adults, namely adults in same-sex relationships, from entering

into the legal institution of marriage.
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10.

11.

12.

13.

14,

C O

On February 10, 2004, the City and County of San Francisco sought to end this
discrimination by directing San Francisco County Clerk Nancy Alfaro to arrange for the
issuance of marriage licenses to eligible same-sex couples. Two days later, the San
Francisco County Clerk’s Office began issuing marriage licenses to eligible same-sex
couples who applied for them. BURNS and HERNANDEZ was one such same-sex
couple that obtained a marriage license.

Beginning February 13, 2004, the State of California filed a lawsuit seeking to enjoin
petitioner - the City and County of San Francisco and Nancy Alfaro, in her official
capacity as San Francisco County Clerk, from issuing any more marriage licenses in San
Francisco Superior Court Case No. 428794,

The California Supreme Court determined that Mayor Newsom had improperly granted
4,000 marriage licenses to same sex couples in violation of the State’s marriage statutes,
Cal. Fam. Code §§ 300-310, 350-360, 400-425. The Court issued a writ of mandate
directing Mayor Newsome and the City to enforce the marriage laws unless and until they
were judicially found to be unconstitutional, The officials were to take all necessary
remedial steps to undo their past unauthorized actions, including notifying same sex
couples that had married that their marriages were void and a legal nullity,

After the California Supreme Court ruled these marriage licenses invalid, the Law
Offices of Waukeen McCoy filed a suit on behalf of sjx same sex couples challenging the
constitutionality of Califomia’s marriage laws, entitled Clinton, et al., v, State of
California in Superior Court, case number CGC-04-429548 (the Clinton action). That
action was coordinated by the Superior Court on September 8, 2004 with five other cases
regarding same-sex marriage entitled In Re Marriage Cases.

The trial court’s judgment in In Re Marriage Cases declared Family Code sections 300
and 308.5 unconstitutional and ordered the issuance of writs of mandate requiring the
State Registrar of Vital Statistics to allow for the issuance of marriage licenses based

upon gender-neutral terminology.

COMPLAINT 4
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15.

16.

17.

18,
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The State of California appealed that decision and on October 5, 2006, the Court of
Appeal, First Appellate District, Division Three, in a published opinion, reversed the
judgments in the consolidated cases overturning the trial court’s finding that California
Family Code sections 300 and 308.5 were unconstitutional under the California
Constitution.

On May 15, 2008, the Supreme Court in /n Re Marriage Cases overtumed the Court of
Appeal and ruled that the Clinton Plaintiffs had a Constitutional right to marry. That
Supreme Court Opinion became effective on June 15, 2008. The Court held that the
California marriage statutes violated California's Equal Protection Clause. In finding that
sexual orientation was a suspect classification, the Court identified homosexuals as a
group subject to historically invidious and prejudicial treatment and a current recognition
by society that the characteristic in question generally had no relationship to the ability to
perform or contribute to society. The Court found that the state interest in limiting the
designation of marriage exclusively to opposite-sex couples was not a compelling state
interest and therefore did not withstand a strict scrutiny analysis. The Court held that all
citizens have a fundamental constitutional right to marry and that this fundamental right
includes the right to marry the person of one's choice. The Court Further held that the
marriage statutes violated the California Constitution’s right to privacy.

Proposition 8, a California ballot measure eliminating the rights of same-sex couples to
marry and that took away an individuals right to choose one’s life partner was approved
by a narrow margin of votes on November 4, 2008. Pursuant to Brown v. Board of
Education, an inalienable right must not be decided by the majority of the citizenry.
Furthermore, the appropriate checks and balances -legislative approval-were not utilized
prior to placing this discriminatory initiative on the November State wide ballot.
Proposition 8 violates fundamental rights of equality .and interferes with the judiciary's
constitutional duty to protect suspect classes. Furthermore, Proposition 8, by eliminating
the fundamental right of homosexuals to marry and interfering with their constitutional

right to privacy, amounts to a revision of the State Constitution, which can be placed on

COMPLAINT 5
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19.

20.

21

22,

< ¢

the ballot only by a two-thirds vote of the Legislature. Therefore, Proposition 8 should
never been voted on and should be declared null and void,

Plaintiffs contend that Proposition 8 is unconstitutiona! and cannot bar the issuance of
same-sex marriage licenses in California. Plaintiffs also contend that Proposition 8,
which requires California officials to deny same-sex couples marriage licenses, is
unconstitutional in that it violates same-sex couples’ rights under article I, section 7 of
the California Constitution, in that they (a) discriminates on the basis of sexual
orientation in violation of the State Equal Protection Clause; (b) violates liberty interests
protected by the State Due Process Clause; (c) violates privacy interests protected by the
State Due Process Clause.

Plaintiffs are informed and believe that Defendants will contend that Proposition 8 is
constitutional, and Defendants will seek to enforce those code sections through court

orders and by other means.

- Therefore, an active controversy exists between Plaintiffs and Defendants concerning

their respective rights, duties and responsibilities. The controversy is definite and
concrete, and touches on the lega! relations of the parties, as well as many thousands of
people not before this court, whom the State of California is legally bound to serve.
Plaintiffs request a declaration of the rights and duties with respect to the application of
Proposition 8, with particular reference to the inapplicability of Proposition 8 and the
unconstitutionality of denying marriage licenses to same-sex couples and individuals who
want to marry. Such a declaration is necessary and appropriate at this time under the
circumstances in order that Plaintiffs do not proceed to their detriment as to the exercise
of their rights involving real property transactions, child custody and adoption,
hospitalization, power of attorney, medical conditions, financial matters such as taxation,
death, inheritance and property disposition and other benefits readily accorded married

couples.

COMPLAINT 6
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DECLARATORY RELIEF SOUGHT

23. In order to resolve this controversy, Plaintiffs request that the court declare the respective

rights and duties of the parties in this matter, and, in particular, that Proposition 8 does
not apply to California marriages and that Proposition 8, if it applies, violates the Equal
Protection Clause and Due Process Clause of the State Constitution as they relate to
opposite-sex married or presumably married opposite-sex couples only and thus are void
and unenforceable. Plaintiffs request that this court declare that pursuant to Brown A
Board of Education that a fundamental ri ght, an inalienable right, cannot be eliminated by
the majority of the citizenry.

PRAYER FOR RELIEF

For the reasons set forth above, Plaintiffs pray for relief as follows:

1. A declaration that Proposition 8 does not apply to California marriages;

2. A declaration that Proposition 8 is unconstitutional, void and unenforceable;

3. A declaration that a fundamental right cannot be eliminated by the majority of the
citizenry.

4, A declaration that Proposition 8 amounts to a revision of the California
Constitution and therefore was not properly on the ballot because it was never
approved by a two-thirds vote of the Legislature,

5. Costs, including but not limited to attomeys’ fees; and

6. Any and all other relief to which Plaintiffs maybe justly entitled.

DATED: November 14, 2008 LAW O‘I;‘/F CES\OF WAUKEEN Q. McCOY

WAUKEEN Q. McCOY
Attorney for Plaintiffs

COMPLAINT 7




