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SUMMARY

RELIGION OR BELIEF DISCRIMINATION

UNFAIR DISMISSAL — Reason for dismissal

Christian counsellor dismissed by Relate for fglito give an unequivocal commitment to
| counsel same-sex couples

Held: Tribunal right to dismiss claims of discriminatiddirect and indirect) contrary to the

Employment Equality (Religion or Belief) Regulatiors 2003 and of unfair dismissal —
| London Borough of Islington v Ladele[2009] ICR 387 followed
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THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)

INTRODUCTION

1. This is an appeal against the judgment of an Enmpémyt Tribunal sitting at Bristol,
chaired by Employment Judge Toomer, dismissingAppellant’s claims of unfair dismissal
and of discrimination contrary to tiEmployment Equality (Religion or Belief) Regulatiors
2003 The claim was heard over two days in Decemb@&82ihd the Judgment and Reasons

were sent to the parties on 6 January 2009.

2. The Appellant has been represented before us byalt Diamond and Mr Thomas
Cordrey and the Respondent by Mr Keith Knight,odlcounsel. Mr Diamond and Mr Knight

also appeared before the Tribunal.

THE FACTS

3. The Respondent is part of the Relate Federatiowelaknown national organisation
which provides relationship counselling servicdthaugh the Federation is made up of distinct
constituent bodies, for most purposes we can refethe Respondent and the Federation
without differentiation as “Relate”. Relate is @mber of the British Association for Sexual
and Relationship Therapy. The Association has@@d Ethics and promulgates Principles of
Good Practice. Counsellors employed by Relateeayeired to be members of the Association.

Paragraphs 18-19 of the Code read as follows:

“18. Respecting the autonomy and ultimate right tcself-determination of
clients and of others with whom clients may be inJeed. It is not
appropriate for the therapist to impose a particula set of standards, values
or ideals upon clients. The therapist must recogee and work in ways that
respect the value and dignity of clients (and colkgues) with due regard to
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issues such as religion, race, gender, age, beliefgxual orientation and
disability.

19. The therapist must be aware of his or her ownrpjudices and avoid
discrimination, for example on grounds of religionrace, gender, age, beliefs,
sexual orientation, disability. The therapist hasa responsibility to be aware
of his or her own issues of prejudice and stereotypg and particularly to
consider ways in which this may be affecting the #rapeutic relationship.”

The Respondent itself also has an equal opporegnitblicy. Part of that reads:

“Relate Avon is committed to ensuring that no perso — trustees, staff,
volunteers, counsellors and clients, receives lessourable treatment on the
basis of personal or group characteristics, such aace, colour, age, culture,
medical condition, sexual orientation, marital statis, disability [or] socio-
economic grouping. Relate Avon is not only commigd to the letter of the
law, but also to a positive policy that will achiee the objective of insuring
equality of opportunity for all those who work at the Centre (whatever their
capacity), and all our clients.”

In accordance with the Code and the Policy, Redfflers its services to same-sex couples in
precisely the same way as to heterosexual couatescounsellors employed by it will in the

ordinary course of events sometimes have sameesgtas assigned to them to counsel.

4. The Claimant is a Christian and the former eldeladarge multicultural church in
Bristol. He believes that it follows from Bibliceéaching that same-sex sexual activity is sinful
and that he should do nothing which endorses scitivitg. He joined the Respondent in May
2003 as a volunteer counsellor, and after undeggbasic training he became a paid employee
in August of that year. He was required to, ardi dign up to its equal opportunities policy.
He initially worked in marital and couples counsgjl (sometimes referred to simply as
“couples counselling” or “relationship counselling"The main object of such counselling is to
improve the relationship between the client coue issues covered might, but need not,
cover sexual issues, but such counselling is n@nded to cover cases of specific sexual
dysfunction or disorder. In December 2005 the rG#it was asked to assist a lesbian couple.
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He was concerned about this and discussed his manitesupervision with Ms Bloomfield, his
counselling supervisor. As a result of the dismugshe accepted that counselling such a
couple did not involve endorsement of any sexuldtimmship between them and he was
prepared to proceed. He subsequently counsellgtegpdo two other lesbian relationships
without any difficulty, although it appears thatrieither case did argpecificallypurely sexual

issues arise.

5. In September 2006 the Claimagkpressed—a—wislaid that he wantetb undertake a

diploma course in psycho-sexual therapy (“PST"lclStherapy is concerned specifically with
problems of sexual dysfunction and may includeradtive approach designed to facilitate and
encourage greater satisfaction in a couple’s seaatality. It is thus very different in character
from the work whichthe Claimanthad previously been doing in couples counsellirBuch
work was, inevitably, liable to give rige a much more intractable conflict with the Claimant
religious beliefs. The issue was discussed between and various managers withthe
Respondetate. There may be some difference between the paiés the extent to which the
Claimant expressed a settled unwillingness to celuseme-sex couples, either specifically in
the context of PST work or more generally in coggeunselling; but it is clear that he raised
the possibility of his being exempted from any gation to work with same-sex couples where

specifically sexual issues were involved.

6. On 12 December 2007, Mr Bennett, the Respondengisetal Manager, wrote to the
Claimant making it clear that any such stance wdoddin conflict with Relate’s equal
opportunities policy, to which he had expresslyeagrto adhere when he joined. He added that
acceding to any such request from the Claimant evoatluce the amount of work that he
would be able to do and was likely to lead to similequests from other counsellors. He

continued:

UKEAT/0106/09/DA



“I am sorry, therefore, but in view of the above, |cannot agree to your
request not to see such same-sex clients in PSTurtRer, | must seek your
agreement that you will carry out relationship courselling work, where it
involves same-sex sexual issues.

Therefore, | must ask you to confirm to me that youwill continue to counsel
same-sex clients in both relationship counsellingnd PST with regard to all
the sexual issues they may bring. Further | must &syou to confirm to me
that you will agree to carry out relationship work where it involves same-sex
sexual issues. Please will you confirm both of the$o me in writing by 9am
on 19" December 2007.

If you are unable to do so, it may be necessary take disciplinary action

against you in accordance with Relate's disciplinar policy on account of a
failure to follow a reasonable instruction and Rel&e's procedures and
regulations, which could result in acts of discrimmation. In addition it may

be necessary to consider the withdrawal of your pteement at this Centre for
your psychosexual therapy training. However, | hopsgrou will recognise the
importance of complying with Relate's Equal Opportwities Policy and
Professional Ethics Policy and that you will provi@é the confirmation | have
asked for.”

7. The Claimant asked for more time to reply, and &ally did so on 2 January 2008,
insisting that his only difficultly was about offeg PST — as opposed to couples counselling —
to same-sex couples or individuals. As to thats&id that his views were “evolving”; that no

specific problem had yet arisen; and that any plis@ry action was premature.

8.  Mr Bennett regarded that reply as a refusal byGke@mant to confirm that he would
undertake PST work with same-sex couples and aicgyd initiated the disciplinary
procedure. However, at the investigatory meetim@ danuary which was the first stage of that
procedure, the Claimant said that if he were askedb PST work with same-sex couples he
would do so and that if any problems arose he withéd raise them with his supervisor. Mr

Bennett regarded that as satisfactory and brohghdisciplinary proceedings to a halt.

9. However, in a conversation on 18 January betweerCthimant and Ms Bloomfield, Ms
Bloomfield understood the Claimant, notwithstanditigg assurance he had given to Mr
Bennett, to be continuing to maintain the positiathich had led to the disciplinary
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investigation. On her account of the conversatamthe apparent contradiction emetdweel
became defensive and refused to discuss the igstieif with her. In a memo to Mr Bennett

she said:

“This conversation on 18 January has considerablyaduced my confidence
in [the Claimant] as a counsellor. | feel he is #ier split or internally
confused or possibly manipulative on this issue. édseems to be fudging his
position, but in trying to avoid telling a lie, heopens up more and more
guestions about authenticity and honesty. In ordeto maintain the quality
and safety of our services to clients it is of furainental importance that the
counsellor maintains an open and honest relationghiwith the supervisor,
otherwise the supervisor is unable to have trust irthe counsellor or in
her/his practice.”

10. Ms Bloomfield’s report of this conversation re-opdrthe issue. Mr Bennett called the
Claimant to a disciplinary hearing, which took gaen 17 March. The Claimant’s position
was essentially that he had nothing to add to Wwhdtad said on 7 January. Mr Bennett formed
the view that his true position was indeed as MzoBifield had reported it rather than as the
Claimant had stated it at the earlier hearing. ti@nfollowing day he wrote to the Claimant
telling him that he was being summarily dismiss&the reason for his dismissal was stated as

follows:

“That on 7 January 2008 you stated to Relate thatgu would comply with

its Equal Opportunities policy and Professional Etlics policy in relation to

work with same-sex couples and same-sex sexual sitiés, when you had no
and have no intention of complying with Relate’s plicies on those issues.”

The letter continued:

“During the hearing you had an opportunity to makerepresentations about
the above point and | listened to what you had toay. However, on
consideration of what you said and all the evidenceny view is that your

actions constituted gross misconduct and in the @umstances you can not
be trusted to perform your role in compliance with Relate’s Equal

Opportunities policy and Professional Ethics policy’
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11. The Claimant appealed against his dismissal. TWasea hearing on 28 April before the
chairman of the Respondent’s trustees and twoaglies. The Claimant’'s main point, as at the
disciplinary hearing, was that nothing had happesde 7 January which warranted his
dismissal. His views had not changed since therhdd not discussed them with anyone apart
from Ms Bloomfield; and it was unreasonable to rddam as untrustworthy. The appeal was
dismissed. The panel held that Mr Bennett's laEkcanfidence that the Claimant would
comply with Relate’s policies was justified in thght of all the evidence that they had heard

and read.

THE TRIBUNAL'S DECISION AND THE ISSUES ON THIS APPE AL

12. The Claimant's pleaded claims were of discrimimati®oth direct and indirect) and
harassment contrary to the 2003 Regulations; udfiamissal; and wrongful dismissal. The
Tribunal dismissed all the claims save for wrongfigsimissal (as to which see below). There is
no appeal against the dismissal of the claim oé$sment, and accordingly we are concerned
on this appeal only with the claims of direct andiiect discrimination and of unfair dismissal.
We deal with each of those issues separately bedad,it will be more convenient to set out
the Tribunal's reasoning at that stage. We talkedpportunity, however, to say that we have

found the Reasons clearly expressed and well-strentt

- - - {Formatted: Line spacing: Double

13. The position about the claim for wrongful dismisigakh little unusual. In the course of
his final submissions Mr Knight conceded that tHailBant’s dismissal had been wrongful —
i.e., (whether or notrKnighthe specifically expressed it dlis way); that the Claimant had
committed no sufficiently serious breach of contrag justify his summary dismissal.

Following the conclusion of the hearing, howeves, Had second thoughts. He wrote to the
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Tribunal, before it had had an opportunity to mietonsider its decision, seeking leave to
withdraw the admission. Mr Diamond put in a writtebjection. The Tribunal considered the
application as a preliminary point in its Reasoos, the basis of the written submissions
received. It concluded that the Respondent shoatde entitled to withdraw the concession.
Accordingly, it made a formal finding of wrongfulstnissal, with the issue of remedy being
adjourned. There is no cross-appeal against #wsidn, but an alleged inconsistency between

it and the Respondent’s case on unfair dismissaliie issue before us: see para. 40 below.

14. Itis convenient at this stage to refer to the wawhich the Claimant’s case was argued
before us. Mr Diamond opened the appeal but cedfinimself to what in his skeleton he
characterised as “Submissions on Human Rights Lbased on art. 9 of th&uropean
Convention of Human Rights those submissions were at a high level of geitgrahd not
closely related to any analysis of the particudaues on the appeal. Mr Cordrey then followed
with submissions more particularly addressed toaheged errors of law in the Tribunal's
reasoning. Although we found Mr Cordrey’s subnassiclear and helpful as far as they went,
the procedure adopted was unsatisfactory. Artn@® the caselaw on it is on any view
important by way of background (though, as will @@p we have found it to give little direct
assistance on the issues before us); and it woaNeé been helpful to have had a structured
analysis of the key authorities, cross-referredhi® particular issues arising on this appeal.
That is not something which Mr Diamond offered arsgl we are bound to say that the omission
was not remedied by Mr Knight. Fortunately, thengipal authorities were at least copied for
us (though often not in the most useful formaty] are have been able to identify the passages
which seem most relevant for our purposes. Btihése circumstances we have been cautious
about ourselves offering any wider analysis of¢ase-law than is strictly necessary to resolve

the issues before us.
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DISCRIMINATION

15. Reg. 3 (1) of the 2003 Regulations defines diserattion as follows:

“For the purposes of these Regulations, a personA”) discriminates against
another person (“B”) if—

(@) on the grounds of the religion or belieffoB or of any other person
except A (whether or not it is also A's religion orbelief) A treats B
less favourably than he treats or would treat othepersons;

(b) A applies to B a provision, criterion or pracice which he applies
or would apply equally to persons not of the sameetigion or
belief as B, but—

(i which puts or would put persons of the sam religion or
belief as B at a particular disadvantage when compad
with other persons;

(i) which puts B at that disadvantage, and

(iii) which A cannot show to be a proportionatemeans of
achieving a legitimate aim.”

Reg. 3 (3) provides as follows:

“A comparison of B's case with that of another persn under paragraph (1)
must be such that the relevant circumstances in thene case are the same, or
not materially different, in the other.”

Reg. 6 (2) provides that discrimination by an emptoagainst an employee “by dismissing
him, or subjecting him to any other detriment” idawful. Reg. 29 provides for the so-called
“reverse burden of proof” in terms equivalent togé familiar from other anti-discrimination

legislation.

Direct Discrimination

16. The Tribunal began its consideration of the claindicect discrimination by referring to

a submission by Mr Diamond that special considenatiapplied to the use of a comparator in
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cases of alleged discrimination on the ground kificn or belief. In that connection it referred

to the decisions of this Tribunal (Elias P pregigirin McClintock v_Department of

Constitutional Affairs [2008] IRLR 29 and of aftemploymentTtribunal presided over by

Judge Auerbach iNoah v Desrosierg2201867/2007). It continued:

“40. In this case, we concluded, firstly, that it vas necessary for an
actual or hypothetical comparator to be identifiedand, secondly, that an
appropriate comparator would be another counsellorwho, for reasons
unrelated to Christianity, was believed by the respndent to be unwilling to
provide PST counselling to same sex couples and thfore unwilling to
abide by the respondent’s Equal Opportunities and Eical Practice and
Policies. The question, therefore, is whether theespondent would have
treated a comparator differently, and in our view t would not. It was plain
to us that the respondent takes extremely seriousljts commitment to
provide counselling to all on a totally non-discrinnatory basis, and that is
clearly its ethos, as the letter from counsellorshewed, and not some mere
policy statement to which only lip service is paidWe were unanimously
satisfied that any other counsellor who had evincedimilar concerns for
reasons unrelated to religion and left the respondw® with similar
uncertainty as to his or her commitment to what appared to us to be the
respondent's core values, would have been treatenl precisely the same way.
We were, therefore, unanimously satisfied that thelaimant was not treated
as he was because of his Christian faith, but becseithe respondent believed
that he would not comply with its policies and thatit would have treated
anyone else of whom that was believed, regardleskreligion, in the same
way. The claim of direct discrimination must, therdore, fail.”

17. The express finding that the reason why the Claimeas treated as he was was not
because of his Christian faith but because of leiscgived unwillingness to provide PST
counselling to same-sex couples, and thus — tlhiglibe other side of the same coin — that he
was treated in the same way as any non-Christiamhald evinced such an unwillingness, was
clearly open to the Tribunal on the facts, if notieed inevitable. On the face of it, it is
conclusive of the question of direct discriminatiorBut the Claimant’'s case is that the
Tribunal's approach involves an illegitimate distion between the immediate conduct which
led to the act complained of — that is, the Claitisafperceived) unwillingness to counsel same-

sex couples — and the religious belief of whicht t@nduct was an outward and visible sign.
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As developed by Mr Cordrey, the underlying pointhiat for religious belief to be effectively
protected it is necessary to prevent discriminatdarthe ground not only that a belief is held
but that it is manifested. The importance of peotgy not merely the right to hold religious
beliefs but the right to manifest them in condu@swa recurrent theme of both his and Mr

Diamond’s submissions. The two are, they submjiiteskparable.

18. We cannot accept this argument. It is of courseect that persons with a religious
belief are likely to manifest that belief in theionduct. We further accept that in some cases
where an employer objects to such a manifestatioray be impossible to see any basis for the
objection other than an objection to the beliefahhit manifests; and in such a case a claim by
the employer to be acting on the grounds of then&orbut not the latter may be regarded as a
distinction without a difference. But in other eaghere will be a clear and evidently genuine
basis for differentiation between the two, and uths a case the fact that the employee’s
motivation for the conduct in question may be foimdis wish to manifest his religious belief
does not mean that that belief is the ground ofeimployer’s action. Take the case of an
employee who wears an item of jewellery or clothimigh a religious significance. In the
absence of any other context, it may be permissiblefer that an employer who dismisses an
employee for wearing the item in question does scabse of an objection to the belief so
manifested: the protestation “I don't mind you lgeim Christian/Muslim, but | object to you
wearing a cross/veil” might, without more, be régecas spurious. If, however, it appeared
from the context that there was some other groondhie objection — such as a general policy
about the wearing of jewellery or practical reasety the wearing of a veil was regarded as
inappropriate — the position would be entirely eliéint. In such a case any claim would have to

be on the basis of indirect discrimination. Weenttat inEweida v British Airways Plc

[2009] ICR 303 although a direct discriminationigiawas advanced before the employment

tribunal it was not pursued in this Tribunal. (2¢s0 the decision of this Tribunal @hondol
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v_Liverpool City Council (UKEAT/0298/08), which recognises (at para. 23) ldgitimacy of

the distinction between objecting to a religiouslidfeand objecting to inappropriate

proselytisation.)

19. Both Mr Diamond and Mr Cordrey sought to draw amlagy with the issue whether
dismissal on the grounds of pregnancy-related Ltzdoiity for work could be regarded as

direct sex discrimination. The House of LordsViebb v Emo Air Cargo Ltd. [1993] ICR

175 held that it could not; but the European Catirfustice([1994] ICR 770) subsequently
held to the contrary, emphasising that compariregdhse of a woman who was absent as a
result of pregnancy with that of a man who was abea account of illness was inappropriate
because pregnancy is unique to women. Similarlwais argued, a faith-based objection to
counselling same-sex couples could not be equatdan objection based on other grounds.
We do not believe that the Court’s reasoniniMebb — which was very specific to the case of
pregnancy — can be extended to other situatiohis.couldeid?, it would remove the ability of
employers to make genuine and necessary distirsctlmgtween objecting to an act and
objecting to the belief which may have given rigatt We cannot see that the two situations

are comparable.

20. There is no inconsistency between that conclusiahthe requirements of art. 9 of the

Convention. This reads as follows:

“1.  Everyone has the right to freedom of thought, anscience and religion;
this right includes freedom to change his religionor belief and
freedom, either alone or in community with others ad in public or
private, to manifest his religion or belief, in woship, teaching,
practice and observance.

2. Freedom to manifest one’s religion or beliefs giti be subject only to
such limitations as are prescribed by law and are ecessary in a
democratic society in the interests of public safgf for the protection
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of public order, health or morals, or for the protection of the rights
and freedoms of others.”

Mr Diamond referred us to para. 31 of the Judgnoétite European Court of Human Rights in

Kokkinakis v Greece (14307/88) [1993] EHRR 397, where the Court emisieds the

importance of art. 9 and observed that withoutright to manifest one’s religion the rights
enshrined in it “would be likely to remain a deattér’. But the subsequent case law makes
clear that it does not follow that an employee &asinqualified right to manifest his religion.

In Kalac v Turkey [1997] 27 EHRR 552 the Court stated plainly (seep27, at pb64) that:

“Art. 9 does not protect every act motivated or inpired by a religion or
belief. Moreover, in exercising his freedom to maifest his religion, an
application may need to take his specific situatiomto account.”

- - - {Formatted: Line spacing: 1.5 lines

The same observation was repeate8ahin v Turkey [2005] 19 BHRC 590, at para. 66. B

(Williamson) v Secretary of State for Education andEmployment [2005] 2 AC 246 Lord

Nicholls described this as representing the cossigtosition of the Strasbourg jurisprudence:

see para. 30 at p. 261A. Likewise Rn(S B) v Governors of Denbigh High Schodk007] 1

AC 100 Lord Bingham referred, at para. 22 of hisexh, to bottKalac and Sahin, together

with the earlier decision iAhmad v United Kingdom [1981] 4 EHRR 126, and continued, at

para. 23 (p. 112 G-H):

“The Strasbourg institutions have not been at all eady to find an
interference with the right to manifest religious kelief in practice or
observance where a person has voluntarily accepteth employment or role
which does not accommodate that practice or obsermae and there are
other means open to the person to observe his orrireligion without undue

hardship or inconvenience.”
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Mr Diamond attached particular importance to theigien inThlimmenos v Greeceg2000) 31

EHRR 411; but we could find nothing in it which ¢@dictedberd-Bingham's—summarihe

view of the authorities expressed above.

21.

We accordingly dismiss the appeal on the issueretddiscrimination.

Indirect Discrimination

22.

(@)

(b)

(©

It was common ground before the Tribunal, anduini (at para. 41 of the Reasons):

that the Respondent imposed on counsellors smegl by it a requirement that they
conform to the policies which we have set out aapa above, and in particular that they
should be prepared to make their services availaiileout differentiation to same-sex

and heterosexual couples;

that that requirement constituted a “provis@iterion or practice” (“PCP”) within the

meaning of reg. 3 (1) (b), which was applied to@a&mant;

that that PCP put persons of the same religiobelief as the Claimant at a particular

disadvantage.

(As to (c), there was no analysis, because the pas not argueds-taf whether the religion

or belief in question should be characterised ass@mity tout courtor in some more limited

way which confined it to Christians holding whatghmi be called traditional views. But

nothing turns on this.)
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23. It follows, as the Tribunal held in the same paapyr, that the Respondent had
unlawfully discriminated against the Claimant withthe meaning of reg. 3 (1) (b) unless it
could show that the application to the Claimanttteit PCP was a proportionate means of

achieving a legitimate aim — or, in the usual dtemd, whether it was justified.
24. As to the question of legitimate aim, the Tribusaid, at para. 42:

“As we understood it, the legitimate aim relied upa by the respondent was
the provision of a full range of counselling servies to all sections of a
community regardless, among other things, of theisexual orientation. That
seems to us to be a legitimate aim which the respdent was entitled to
pursue. The question, therefore, became even morarrow: could the

respondent justify dismissing the claimant as a pngortionate means of
achieving that aim?”

That conclusion too was not disputed before us.

25. The Tribunal proceeded, at paras. 44 and 45 ofRéasons, to set out the parties’
’ respediveed submissions on the central issue. Essentially stmaeissueargumentswere

advanced before us. In summary:

‘ - The Claimant contendeds-he-did-before-yithat there was no adequate reason why the
difficulties which persons of his religious beliehcounter in counselling same-sex
couples could not be met by Relate allowing theroaiansel heterosexual couples only.
His position was that, as regards PST counselingje-sex couples should simply not
be referred to him; and that, as regards coupless&ling, while he would continue to
be prepared to counsel same-sex couples he shewiel the right to withdraw if
specifically sexual issues arose. He relied ondémsion of the Employment Tribunal

in Ladele v London Borough of Islingtonthat the Council in that case should have
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permitted registrars to opt out of conducting cpéirtnership ceremonies: that decision
has of course since been overturned by this Trib{see below). He relied, again, on
art. 9 and on decisions from other jurisdictionsevenemployers had been held obliged
to afford reasonable accommodation to their em@syeeligious beliefs: the authority
to which Mr Diamond attached particular importanice this connection in his
submissions before us was the decision of Kriegesitfing in the US District Court for

the District of Colorado, irBuonanno v A T & T Broadband LLC [2004] 313 F.

Supp. 2d1069.

- Relate’s primary argument was that such an acamation would be unacceptable as a
matter of principle because it ran “entirely congrto the ethos of the organisation to
accept a situation in which a counsellor could idecto deal with particular clients
because he disapproved of their conduct”. Bulsih argued that it was not practicable
to operate a system under which a counsellor cattlidraw from counselling same-
sex couples if circumstances arose where he bélithat he would be endorsing sexual

activity on their part.

26. The Tribunal then proceeded, at para. 46, to gé/ednclusion. It stated:

“W e acknowledged that there were powerful argumentsnoboth sides but at
the end of the day we unanimously concluded that irthis case the
respondent had demonstrated that dismissal was a @portionate means of
achieving the legitimate aim which has already beeridentified. The

commitment to providing non-discriminatory servicesis, it seemed to us,
fundamental to the respondent's approach to the wdr that it does. The
claimant, at the end of the day, did not give an wmuivocal assurance that
he would provide the full range of counselling seiiges to the full range of
clients without reservation as the respondent wad our judgment, entitled

to expect. We accepted the argument put forward byhe respondent that
filtration or separation of clients, although it might work to a limited extent,

would not protect clients from potential rejection at the claimant's hands,
however sympathetically and tactfully he might dealwith such issues. In
those circumstances we unanimously concluded than ithis case the
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respondent had discharged the burden upon it and tt the claim of
discrimination on grounds of religion must fail.”

27. As noted above, the Tribunal’'s decision was readiefdre the decision of this Tribunal

in London Borough of Islington v Ladele[2009] ICR 387. l(adele was in fact decided on 19

December 2008, the day after the Tribunal consiiére case in chambers.) As the Claimant
had himself asserted, at a time when the assddimured him, the facts are very similar to
those of the present case. In short, a registréné employment of the Council, who had a
religious objection to “gay marriage” was discigéhfor refusing to conduct civil partnership
ceremonies. She brought claims of both direct imdérect discrimination under the 2003
Regulations. For present purposes we are conceomdg with the claim of indirect
discrimination. There was, on the facts, no digghit it was practicable for the Council to
have arranged matters so that the claimant dichae¢ to perform such ceremonies: the issue
was thus squarely whether the Council’s positiat th take that course would be inconsistent
with its commitment to equal opportunities wasifiatle. As to that, Elias P said this, at para.

111 (pp. 411-2):

“In our judgment, if one applies the statutory test the council was entitled to
adopt the position it did. Once it is accepted thathe aim of providing the

service on a non-discriminatory basis was legitimat -and in truth it was

bound to be- then in our view it must follow that hie council were entitled to
require all registrars to perform the full range of services. They were
entitled in these circumstances to say that the défaant could not pick and

choose what duties she would perform depending upadhether they were in

accordance with her religious views, at least in @umstances where her
personal stance involved discrimination on groundsf sexual orientation.

That stance was inconsistent with the non-discrimitory objectives which

the council thought it important to espouse both tdheir staff and the wider

community. It would necessarily undermine the coudil's clear commitment

to that objective if it were to connive in allowingthe claimant to manifest her
belief by refusing to do civil partnership duties.”

The Tribunal inLadele was referred to essentially the same authoritieard. 9 as we were.

(Mr Diamond pointed out that it was not, apparentéferred tor hlimmenos, but we can see
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no significance in that.) But it concluded thagythwere of no real assistance: see paras. 119-

127.

28. In our view the reasoning at para. 111 of the jueigihinLadele applies directly to the _ - { Formatted: Font: Bold, Underline

present case. The aim on the part of the Counbichwwas held to be legitimate is
substantially equivalent to that conceded in tres@nt case (see para. 24 above). The essence
of Elias P’s analysis is that in a case where a/lsuth as the Council has such an aim it may
properly insist on all employees participating e tservices in question, even if to do so is in
conflict with their religious beliefs, because to dtherwise would be inconsistent with the
principle which it espouses. If that is the caged local authority, we can see no material
distinction in the position of a body such as Relatlt is true that any assessment of
proportionality in a case such as this must beiseaso the facts of the particular case, and in
that sense the decision liadele is not direct authority on anything save its owct§. But
clearly it is important that substantially simikituations should be treated in the same way, and

we can see no real difference between the situatiosidered irLadele and that in the present

case.

29. Although the Employment Tribunal’s reasoning atgpa46 is short, in our view it
essentially accepts the argument of principle noeppunded inLadele. _—Mr Cordrey
advanced a number of points about the practicalifitccommodating the Claimant’s scruples
about endorsing sexual activity between same-sagles: among other things, he emphasised
the distinctions that could be drawn between caugleunselling and PST counselling. He
pressed us with the many authorities that emphalsetean otherwise discriminatory act can
only be justified where there is a real need on ghe of the employer so to act and the
needequirementfor a careful assessmeby the Tribunalof all possible alternative ways of
meeting the employer’s aim. He criticised the byewaf the Tribunal’s analysis on this aspect.
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But these points, cogdntas they were made, do not address the centraleatem the
Tribunal’s reasoning, which was nobncernedwith the practicability of accommodating the

Claimant but with whether Relate coulegitimately refuse tcaccommodate views which

contradicted its fundamental declared principlek1 a situation of this kinddetailed—

evaluations of the kind urged by Mr Cordrey are ofifplace: thequestion is whether the

employer is entitled to treat the issue as oneiotjple, in which compromise is inappropriate.

The argument based on practicalities was avowettiyl-sback. 2-Claimant's-unwillinghess-to
endorse-samsex-sexdal-acthvity.

30. Mr Diamond and Mr Cordrey acknowledged the difftguihat Ladele posed for them.

In the end, their essential submission was thatstveuld not follow it. But on ordinary
principles we should only depart from such a decisf we were convinced that it was wrong.
That is not the case. On the contrary, while wknawledge that these are difficult and
sensitive questions, we believe that it was rightle acknowledge the genuineness of the
problem which a stance such as that taken by thun€lloin Ladele or by Relate in the present

case causes for persons of traditional religiolefoe not necessdy only Christian belief—

observations in paras. 116-117 of Elias P’s judgnadout encouraging flexibility and finding

accommodation where that is possible. But we atgee with tis e Tribunal inLadele that it

must be justifiable for a body in the position dl&e to require its employees to adhere to the
same principles which it regards as fundamentatstcown ethos and pledges to maintain
towards the public, all the more so where obsemnatif those principles is required of it by
law. If it judges that to compromise those prihespin its own internal arrangements would

wnderminebe inconsistent witits external stance, that judgment must be resgecte
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31. We are aware that the decision of this Tribundlaalele is the subject of an appeal to
the Court of Appeal. At a preliminary hearing tharties were offered the option of a stay
pending the outcome of that appeal; but they dedlinWWe understand that since the argument
before ud.adele has now been argued in the Court of Appealaérghatjudgment has been
reserved. But given the choice already made by#ntes we do not believe it would be right

to defer oujudgmentiecision

32.  We accordingly dismiss the appeal on the issuadifect discrimination.

UNFAIR DISMISSAL

33. At paras. 47-50 of the Reasons the Tribunal consitieshether Relate had established
that, as alleged in the letter of dismissal (se&.ph0 above), the Claimant had deliberately
given a false impression at the hearing on 7 Jgnaarto his true intentions. It rejected
Relate’s case on this aspect, holding that the mhastit could reasonably have concludeas
that the Claimant hadene-was-tdudged his position somewhat: there had been no deliberat
mis-statement. The Tribunal appears to have badidhat the Claimant was in a genuinely
difficult position: he could not conscientiouslyvgi Relate the assurance it required, but he
hoped thata decisiothe-erunehcould somehow be avoided¥that led to inconsistency and
equivocation, but it was understandable in humamgeand could not fairly be called
dishonest. In this connection, the Tribunal obsdr{at para. 50 of the Reasons) that even if it
had allowed Mr Knight to withdraw his concessiorwabngful dismissal it would have found

in the Claimant’s favour on that claim.
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34.

Reasons it said this:

“The respondent's final line of defence, however, a&s the alternative which it
has pleaded: namely that it had some other substdat reason to justify
dismissal: the fact that it had lost trust and coniflence in the claimant's
ability or commitment to provide the full range of counselling services to all
clients without any discrimination on grounds of seual orientation. The
arguments there, it seemed to us, mirror very clo$e the arguments put
forward in respect of the justification claim on the indirect discrimination
issue. It follows, therefore, that we were unanimaaly satisfied that the
respondent had genuinely and reasonably lost confiice in the claimant to
the extent that it simply could not be sure that, fipresented with same sex
sexual issues in the course of counselling a samex £ouple, the claimant
would provide without restraint or reservation the counselling which the
couple required because of the constraints imposedpon him by his
genuinely held religious convictions. That, in oujudgment, was something
which the respondent legitimately concluded could ot be tolerated and
dismissal for that reason was, in our judgment, thefore fair. The remedy
for the wrongful dismissal will be considered at durther hearing, upon the
first available date, unless the parties can come terms.”

However, it went on to consider another way of ipgttthe case. At para. 51 of the

- - {Formatted: Line spacing: 1.5 lines

The reference to “some other substantial reasgustdy dismissal” is of course a reference to

s. 98 (1) (b) of th&amployment Rights Act 1996 which requires an employer in a claim of

unfair dismissal to show that the reason, or ppakreason, for the dismissal is either one of

those specified under s-s. (2) “or some other sultist reason of a kind such as to justify the

dismissal of an employee holding the position whiwl employee held” (generally referred to

as the “SOSR” provision).

35.

The Claimant contended by way of preliming®Missing-werd that it was unfaiferof

the Tribunal to decide the issue of unfair dismissathat basis. What was said was that the

“SOSR” case had only emerged at the very end ofkiight's closing submissions to the

Tribunal and that Mr Diamond had had no chancestd dith it.
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36. We do not accept that argument. In the Resporgl@rmunds of Resistance, under«the- { Formatted: Bullets and Numbering

heading “Unfair Dismissal/Wrongful Dismissal”, tleeareit-pleaded in outline the facts leading

to the Claimant’s dismissal. Para. 41 (e) (reatth wara. 42) pleads that those facts give the

Responderd-it a defence to the claims of both wrongful and undimissal. The pleading

slips rather uncertainly between the language ap@i® to the two claims, but it is

nevertheless adequately clear that the Respondesdts is that the Claimant's behaviour in

saying one thing while thinking another — charasegt as “vacillation” and “breach of trust” —

both constituted “gross misconduct” such as tafjusummary dismissal and was the principal

reason for the dismissal, falling within s. 98 (B) (“conduct”); and that it was reasonable to

dismiss for that reason. Para. 42 then readdlasvio

“In the event that the Tribunal finds that the Regpondent did not have a fair
reason in accordance with s. 98 (2) (b) of the ER2996 (which is disputed)
the Respondent argues in the alternative that it hh some other substantial
reason such as to justify the Claimant’'s dismissah accordance with s. 98
(1) (b) of the ERA 1996.”

Mr Cordrey submitted that that pleading was so garie its terms as to give no indication of
the case being advanced and that it was accordurghir for the Respondent to be permitted

to rely on it.

3637 We do not accept that submission. Para. 42 waslylatended as an alternative legal - { Formatted: Bullets and Numbering

characterisation of the facts relied on in the jmes paragraph, which included a clear
assertion that the Claimant “could no longer beedelipon to ... observe the policies by which
he was bound”. It should have been clear to tleén@int throughout that Relate was running
an alternative case that it was reasonable to dismn employee who was not prepared to
commit to complying with policies of fundamental gortance to it, even if it could not

establish its primary case that the Claimant hashlgisingenuous about his position. Whether

or not Mr Diamond focused in the course of the imgaon that alternative way of putting the
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case, the evidence relevant to the discriminagsnéds would in any event have ensured that the
relevant facts were fully before the Tribunal. Bliamond made his closing submissions first
and did not address the point. It was only atethe of Mr Knight's submissions (and, we were
told, very late in the afternoon) that the poinpleitly re-surfaced in the course of exchanges
between Mr Knight and the Chairman. On a strietwiit was Mr Diamond’s look-out if he
had not chosen to address it in his own submissi&®ealistically, however, if he felt taken by
surprise he could have asked for an opportunityet with the point at the end of Mr Knight's
submissions, and we are sure that it would hava beeorded to him. However, he did not do
so. We see no unfairness here. As we have alre@bsigrved, the issues on the SOSR point
overlap very substantially with those which had deubt been fully debated in relation to

justification.

37.38We turn to the point of substance. The essenteeoTribunal’s reasoning in para. 51-is - { Formatted: Bullets and Numbering

that it was reasonable for the Respondent to dssemisemployee who was, to put it no higher,
equivocal about his willingness to conduct himsalfaccordance with principles which —
legitimately, as it had previously held — it regadldas of fundamental importance. That is in
our view plainly a conclusion to which it was eletit to come. (Strictly, it involved the
Tribunal finding the Respondent’s reason for disaideing different from that advanced in
the letter of dismissal; but that is not fatal, ahel Claimant took no point on that aspedtve

do however have two observations about the formwhich the Tribunal expressed its

conclusion.

3839First, we are bound to say that the Tribunal unssmely complicated the analysis<by - { Formatted: Bullets and Numbering

referring t@adopting—the—terminelogy—of “loss of trust and confidence”. Its doing so is

understandable, since that is the whg cas# was put in the Respondent’s pleading and

apparently in Mr Knight's oral submissions. Nehetess, we think it unhelpful. Although in
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almost any case where an employee has acted inasuwdy that the employer is entitled to
dismiss him the employer will have lost confiderinethe employee (either generally or in
some specific respect), it is more helpful to foonghe specific conduct rather than to resort to
general language of this kind. We have notice@éraléncy for théerminologyanguageof
“trust and confidence” to be used more and morenofiutside the context of constructive

dismissal in which it was first developed (see,ssieally, Malik v_Bank of Credit and

Commerce International SA[1997] ICR 606): this is a form of mission creepigh should be

resisted. But, in this case at least, the referéndrust and confidence does not obscure the

Tribunal's substantive reasoning.

3940Secondly, we regard it as debatable whether disinfes the reason identified by the - | Formatted: Bullets and Numbering

Tribunal is properly to be described as being “Some other substantial reason”, i.e. for a
reason other than one of those identified in 298 We ourselves would have been inclined to
characterise the reason for the Claimant’s distasaeing his “conduct” - namely his failure

to give a clear and unequivocal commitment to acidcordance with Relate’s principles - in
which case “SOSR” would be the wrong label. Wepsas that the Tribunal was deflected

from so characterising it because it regarded tomduct” case as equivalent to the claim of
“gross misconduct” which the Respondent had corsted®l which it in any event did not

accept (see para. 33 above) — that is, that then&@t had consciously misrepresented his
position &s the first disciplinary hearing. We agree that @laimant’s position as the Tribunal

found it to be would not normally be described gso$s misconduct”, which carries strong
outcomes of moral disapprobation; but it could méhaess be a reason relating to the
Claimant’s conduct. However, we accept that thiatge not open-and-shut, and th&atould

be argued that equivocation should not be #eas “conduct! in which case SOSR would

indeed be the right category—In the end, a point of categorisation of this kiilsdnot
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fundamental: if the Tribunal's basic reasoningasired the dismissal was fair, whichever box

the case falls into.

4041Mr Cordrey submitted that the Tribunal’s findingaththe dismissal was fair was - { Formatted: Bullets and Numbering

inconsistent with the concession — endorsed by Tthleunal — that it was wrongful. In
principle, of course, the two questions are quiieasate, and there are certainly méamds of

case where it may be fair to dismiss an employee whe dwmmitted no repudiatory breach of

contract. But we accept that there is a tensiothénpresent case: if the Claimant had indeed
refused unequivocally to confirm that he would compith a requirement on which Relate
was entitled to insist, and which the Tribunal h&ddhave been important, there must be a
strong argument that that constituted a repudiatiothe contract. However, the logic of the

‘ argumentis in our view not that the dismissal should haeen held to have been unfair but
that, while the Tribunal may have been entitled tmtallow Mr Knight to retract his

‘ concession, it was wrong to express the view_thatconcession was correctFhus-if the

Tribunal was in error in this regard, the error Wwathe Claimant’s favour.

‘ 4142 We accordingly dismiss the appeal on the unfaimifisal issue. <~ { Formatted: Bullets and Numbering
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